PREET BHARARA

United States Attorney for the

Southern District of New York

Attorney for the United States of America

By: REBECCA C. MARTIN
JEAN-DAVID BARNEA
Assistant United States Attorneys

86 Chambers Street, 3rd Floor

New York, New York 10007

Tel. No.: (212) 637-2714/2679

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

UNITED STATES and NEW YORK STATE ex rel.
INTEGRITY ADVOCATES LLC,

Plaintiffs,
Vs.

COMPREHENSIVE ANESTHESIA SPECIALISTS,

P.C. (“CAS™); AMBULATORY VASCULAR CARE "

MANAGEMENT, LLC; AV CARE CENTERS;
RICHARD J. HARRIS; ACQUISTA AND MATTOO
MEDICAL ASSOCIATES, PLLC; MATTOO BHAT
MEDICAL ASSOCIATES, P.C.; and DR. FENG QIN;

Defendants.

UNITED STATES OF AMERICA,

Plaintiff-Intervenor, |
VS. D ! " " .- [

MATTOO & BHAT MEDICAL ASSOCIATES, P.C.,
and DR. FENG QIN,

Defendants.

No. 12 Civ. 2327 (LLS)

STIPULATION AND ORDEROF SETTLEMENT AND DISMISSAL

This Settlément Agreerﬁeht

(f“Agreemérfl‘c'”) is entered into by and among the United



States of America, acting through the United S‘_ta'tes Department of Justice and on behalf of the
Office of Inspector General (“OIG-HHS”) of the Department of Health and Human Services
(“HHS”) (collectively the “United States™), Defendant Feng Qin, M.D. (“Dr. Qin” or
“Defendant”), and Relator Integrity Advocates LLC (“Relator™) (collectively referred to as “the
Parties”), through their authorized ;’éﬁ‘né'sehtaité%é. SRR
| | REC.ITALS
WHEREAS, Maﬁoo & Bhat Medical Associates, P.C. (“MBPC”) is a nephrology

medical practice established in 1993, which, in or about April 2010, began to operate two office-

based surgery facilities in Manhattan and Queens (thé “AV Care Centers”), which were managed |

by Ambulatory Vascular Care Management, LLC (“AV Care”) pursuant to an agreement;

WHEREAS, the AV Cafg: C,ent,efs opetgtéd until about April 2012;

WHEREAS, MBPC employed Dr. Qin-as a vascu‘lar' surgeon to work at the AV Care
Centers from on or about December 2010 to on or about April 2012;

WHEREAS, the AV Care Centers provided vascular surgery services to patients with
end-stage renal disease (“ESRD?’)/_.ygqu gcecci;yé'gihdjghlysis,-and-required well-functioning vascular
access in order for them to be e'ffecti\:févl.y di;ly‘zfed: two of the most common procedures
performed at the AV Care Centers were, ﬁstﬁlagrétms (a radiological procedure in which dye is
injected into the patieﬁt’s vein or artery to visualize it) and angioplasties (in which wires and
balloons are inserted into veins or arteries that have narrowed in order to restore the blood flow);

WHEREAS, the patients treated at the AV Care Centers were all enrolled in the Medicare
program established by Title XVIII of vfghe Sgcx\gl ngurity Act, 42 U.S.C. § 1395 et seq.

(“Medicare”);
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WHEREAS, Relator is a limited-liability corporation whose members are Larry Lee,
M.D.; Damion Sanchez, M.D.; and Xavier Viéibso, M.D.;

WHEREAS, on March 23, 2012, Relator filed a qui tam complaint in the above-
~ captioned action in the United States D.istrict Court for the Southern District of New York,
pursuant to the qui fam provisions of the False Claims Act, 31 U.S.C. § 3730(b) (the “Civil
Action™); L

WHEREAS, the United States intervened in the Civil Action on April 30, 2015, as
against MBPC and Dr. Qin;

WHEREAS, the United States contends ’;hat MBPC submitted or caused to be submitted |
claims for payment pursuant to*‘thé"MediCai‘.e‘:lé’rp"'gram'for services rendered by its providers,
including Dr. Qin; |

WHEREAS, the United States” Complaint-in-Intervention alleges that from April 2010 to
April 2012, MBPC and Dr. Qin performed and billed Medicare for fistulagrams and
angioplasties without having the required clinical findings to support such billing and performed
routine fistulagrams for screening purposes (the “Covered Conduct”), resulting in violations of
the FCA; S

In consideration of the mutual promises and obligatioﬁs of this Agreemeni, the Parties

agree and covenant as follows:

TERMS_'AND CONDITIONS

1. The Parties consent to; this Cgiq_ntf's-_;e‘xgrgi.se of pm"s‘ovn_al jurisdiction over each of
them with respect to this action. .
2. Defendant shall payvt_.g the United States ONE HUNDRED FIFTY THOUSAND

DOLLARS ($150,000.00) (the “Qin Settlement Amount”) no later than 30 days after the



Effective Date of this Agreement by electronic funds transfer pursuant to written instructions to

be provided by the United States Attorney’s Office for the Southern District of New York.

3.

Defendant admits, acknowledges, and accepts responsibility for the following
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facts relative to his employment with MBPC:

2

b)

d)

Defendant was employed as a sa ar led vascular surgeon pursuant to a contract
with MBPC, a nephrology medrcal practice. |

Defendant understands that MBPC had earlier received accreditation from the
American Association for Aecreditation of Ambulatory Surgical Facilities to
operate an Office- Based Surgery (“OBS”) facility in Manhattan and in Queens,
Defendant also under stands that the OBS portion of MBPC’s practice was
managed by AV Care. |

MBPC’s OBS patients were individuals yvith ESRD who regularly required, and

recelved dialysis tleatments ‘These patients reqmred well-functioning vascular

. t.',
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access in order for them to he effectrvely dralyzed

At MBPC, Defendant provrded ESRD related vascular access services, such as
creation and maturatlon of ﬁstulas (a port in the patient’s arm to obtain access to
the patient’s circulatory system), fistulagrams (a radiological procedure in which
dye is lnjected into the patient’s vein or artery to visualize the port) and
angioplasties (in which wires and:balloons are inserted into veins or arteries that
have narrowed in order to reetore the patient’s blood flow).

Local Coverage Determination L30737, Dialysis Coverage Maintenance, issued
by National Government Serviees, Inc., on or about June 1, 2010, as amended

over time (the “LCD?), states that “[tlypically, the clinical examination provides

R



adequate information to determine whether there is hemodynamically significant
dialysis shunt dyéfuﬁdtiér{,” a:hd" 1géted cértain “qlinical findings [that] are
considered diagndétiéélly: spéciﬁo’ and 'aﬁpropriate indications to initiate therapies
to re-establish physiologically appropriate flow in the dialysis fistula.”

f) The LCD provided that fistulagrams “performed to evaluate an AV access on a
routine basis in theal?sence of 81gns and ,symptoms; thé services are considered
monitoring, and are riot s‘epa'raté]'y"cov‘efed By Medicare.” The LCD further
provided that ang?qplé’sty “is rioi_né:cesse‘try for all poorly functioning AV dialysis
accesses. Coverage Wi-ll be considered if there is documentation supporting the
presence of residual, hemodynamically significant stenosis, generally >/50
percent of the vessel diameter.”

g) Asa regu]ar‘.practice;‘:'AMC'_a@fc}ytinely scheduled pafients for fistulagrams and
angioplasties asAm‘arify'ésy'th.réé 'r{nolnths'in advance, and defendant performed these
fistualgrams as a matter of routine even if the patient presented without a clinical
reason for the ﬁstulagram, such as indications of difficulty with dialysis. From
time to time, Dr Qm performed angloplastles on MBPC patients where the
patient mformatlon and recbfélé dld not support “the presence of residual,
hemodynamically.gigniﬁpant st,é,n_osis,‘ generally >/50 percent of the vessel
diameter.” |

4. Subject to the exceptions in Paragraph 6 (concerning excluded claims) below, and
conditioned upon Defendant’s full payment of the Qin Settlement Amount, the United States
releases Defendant from any civil»c_')r_l_:acvhgxini_strgﬁi.\;/clm'onetary claim the United States has for the

Covered Conduct under the False Claims_Act, 31 U.S.C. §§ 3729-3733; the Civil Monetary



Penalties Law, 42 U.S.C. § 132’Oa;7e; ;tlse Progr.a'ns fraud Civil Remedies Act, 31 U.S.C.
§§ 3801-3812; or the common law. theories of.payment by mistake, unjust enrichment, and
fraud. |

5. Conditioned upon Defendant’s full payment of the Qin Settlement Amount and
the additional amount provided for in this Paragraph to be paid to Relator by Dr. Qin for
attorneys’ fees and costs, Relator, for 1tself and for 1ts members to wit:, successors, attorneys,
agents, and assigns, releases Defendant (a) from any elalm Reletor has or could have had on
behalf of the United States for the Covered Conduct and/or by reason of any cause, matter, thing,
fact, circumstance, event or agreement relating to or arising from the Relator’s Complaint or the
United States Complaint under the _Fa}lse C}a,im's:Act, 31 U.S.C. §§ 3729-3733; the Civil
Monetary Penaltie‘s Law, 42 U.S.‘_/C...' § 1320a—7a,the l;rogram Fraud ‘Civil Remedies Act, 31
U.S.C. §§ 3801-3812; or the corpvmo'o‘ law theq,_jries_jof p,éyment by mistake, negligence, unjust
enrichment, and fraud; and (b) from eny claimvthat Relator has asserted or could have asserted,

- or rrray assert in the future for any acts or omissions that predated this Agreement. Defendant
agrees to pay Relator $16,000 in full satisfaction of all attorneys’ fees and costs that Relator
could have claimed against Defend;grrt, por‘s‘uar); to 3:1 U.S.C; § 3730(d) (the “Relator Attorneys’
Fee Payment”), no later than 36 4da‘y.s..e:1_fter.th;e.‘ Effective Date of this Agreement by electronic
funds transfer pursuant to written instructions to be provided by Relator’s counsel.

6. .In consideration of Dr. Qin’s obligations in this Agreement and in the Integrity
Agreement (“IA”), entered into between OIG HHS and Dr. Qin, and conditioned upon Dr. Qin’s
full payment of the Qin Sett ement Amount OIG HHS agrees to release and refrain from
instituting, directing or mamtammg any admmrstratwe action seekmg exclusion from Medicare,

Medicaid, and other Federal health care programs (as defined in 42 U.S.C. § 1320a-7(b)(f)
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against Dr. Qin under 42 U.S.C. § 1,_‘??20a—7a,,((';”iyil Monetary Penalties Law) or 42 U.S.C.

§ 1320a-7(b)(7) (permissive exclusion for fraud, kickbacks, and other prohibited activities) for
the Covered Conduct, except as reserved in Paragraph 7 below (concerning excluded claims) and
as reserved in this Paragraph. OIG-HHS expressly reserves all ri ghts to comply with any
statutory obligations to exclude Dr Qm from Medlcare Medlcard and other Federal health care
programs under 42 U.S.C. § 1320a 7(a) (mandatory exclusron) based upon the Covered Conduct
Nothing in this Paragraph precludes OIG-HHS from taklng action against entities or persons, or
for the conduct and practices, for which claims have been reserved in Paragraph 7 below.

7. Notwithstanding the releases given in Paragraphs 4, 5, and 6 of this Agreement, or
any other term of this Agreement, the following claims of the United States are specifically
reserved and are not released: | o t N

a. - Any Iiabiltty arising under Title 26, U.S. Code (_I'ntemal Revenue Code);

b. Any criminal liability; -

c.  Exceptas exphcrtly stated in this Agreement any administrative liability,

1nclud1ng mandatory exclusron from Federal health care programs;

d. Any llabrllty to the Umted States (or its agenoles) for any conduct other

than the Covered Conduct

e.  Any liability based upon obligations created by this Agreement;

8. Relator and its members, successors, attorneys, agents, and assigns shall not
. object to this Agreement, and agree and conﬁrm that this Agreement is fair, adequate, and
reasonable under all the crrcumstances pursuant to 31 U.S.C. § 3730(c)(2)(B). Condltloned on

Relator’s receipt of the payment descrlbed in Parag1 aph 1 of the Stipulation and Order of

Settlement and Release between Relator and the United States entered into simultaneously with



this Agreement (the “Relator Share Payment”), Relgtor, for itself, and for its members,
successors, attorneys, agents, and assigns, release, waive, and forever discharge the .United
States, its agencies, officers, emplqyges, seryapts',. an_d agents, from any claims, known or
unknown, arising from the filing bf fhe ,.Re‘létof’s Complaint and from any claims under 31
U.S.C. § 3730.

9. Defendant waives and shall not assert any defenses he may have to any criminal

prosecution or administrative action rélating to the Covered Conduct that may be based in whole
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or in part on a contention that, unae;t.he ﬁdubfl.e .‘Jéo'pia:rdy Clause in the Fifth Amendment of the
Constitution, or under the Excesvsivev'Fines Cl’aiﬁse in the Eighth Amendment of the Constitution,
this Agreement bars a remedy sought in such cfiminal prosecution or administrative action.

10.  Nothing in this Paragraph or any other provision of this Agreement constitutes an
agreement by the United States concerning the characterization of the Qin Settlement Amount
for purposes of the Internal Revehu‘_,e':_laWS, Tltl@ 26 of the United States Code.

11.  Defendant fully and"fl"ma'lly réleases 'the  Uni‘ped States, its agencies, officers,
agents, emp]oyees, and éerva‘nts, from any élaims (including attorneys’ fees, costs, and expenses
of every kind and however vdenominavted) that ‘Defendant has assbeﬁrte'd, could have asserted, or

* may assert in the future against the United States, its agencies, officers, agents, employees, and

servants, related to the Civil Acti,on,.:;c.he Covered Conduct and the United States’ investigation
and prosecution thereof. .
12.  Deféndant and its members, agents, attorneys, successors, and assigns fully and

finally release the Relator and its members Larry Lee, M.D.; Damion Sanchez, M.D.; and Xavier

Vicioso, M.D, and their agents, attorneys, successors and assigns, from any claims (including



attorney’s fees, costs, and expenses of every kind and however denominated) that predated this
Agreement.

13, The Qin Settlement Xmount s'h{dlll not be decreased as a result of the denial of
claims for payment now being withheld from payment by any federal contractor (e.g., Medicare
Administrative Contractor, fiscal intermediary, carrier) or any federal payer, related to the
Covered Conduct and Defendant agrees not to resubmlt to any Medroare contractor or any state
payer any previously demed claims re]ated to the Covered Conduct, and agrees not to appeal any
such denials of claims. o B

14, Defendant agrees to the folloWihg:

a. Unallowable Costa Defined: All costs (as defined in the Federal
Acquisition Regulation, 48 C.-h.R. § 31 .205—47; and in Titles XVIII
and XIX ofthe Soc1al Securlty Act, 42 U. S C. §§ 1395-1395kkk-1 and
1396 1396w 5 and the regulations and official program directives
promulgated thereunder) xncurred by or on behalf of Defendant in
connection: with:
| i the matters covered by this Agreement;

i,i,.;,, :the Cmted States audlt(s) and mvestlgatlon(s) of the matters
'oovered by thrs Agreement
iii. Defendant’a;(investigation, defense, and corrective actions
undertaken in response to the United States’ audit(s) and civil
investigation(s) in connection with the matters covered by this
- Agreement (including attorney’s fees);

iv. the .'QégQﬁi@tiéﬁ, and performance of this Agreement; .



\Z ’thé-‘paymenté Defendant makes to the United States pursuant to
this Agreement and any payments that Defendant may make to
Relator, including cosfs and attorneys’ fees; and

vi. the negotiation of, and obligations undertaken pursuant to IA
or oo

a. retain an independent review organization to
perform annual reviews as described in any IA;

and
.4 3’ | o b _ip‘repare and submit reports to the OIG-HHS

are unallowablé costs for govemment contracting purposes and under the

Medicare Progxam Medlcaxd Proglam TRICARE Program, and Federal -

Employees Health Benefits Program (FEHBP) (heremafter referred to as

Unallowable Costs). However, nothing in Paragraph 14.a.(vi) that may

apply to the obligations undertaken pursuant to any IA affects the status of

costs that aré;;"nqt allowqbln based on any .;other authority applicable to

Defendant,

b. Future Treatment of Unallowable Costs: Unallowable Costs shall
be separately determined and accounted for in nonreimbursable cost
centers by Defendant 'and Defendant shall not charge such
Unallowable Costs dnectly or vmdlrectly to any contracts with the
United States or any, State Medicaid program, or seek payment for

such Unallowable Costs through any cost report, cost statement,

information statement, or payment request submitted by Defendant or

10



anyoﬁe on ,his-beha!g_tq.‘ghe{ Medicare, Medicaid, TRICARE, or
FEHBP Programs. '

Tfeatm¢n£ of .Un;a_llowable Costs Previously Submitted for
Payment: Defendant further agrees that within 90 days of the
Effective Date of this Agreement he shall identify to applicable
Medicare and TRICARE ﬁscél intermediaries, carriers, and/or
contraqtdvr;é.,ﬁand Megii"géid and FEHBP fiscal agents, any Unallowable
Costs ('as defined in this Paragraph) included in payments previously
sought frorﬁ the United States, or any State Medicaid program,
includingl, but not limited to, payments sought in any cost repoits, cost
stater{hg:n@,yf‘ji'r:;fom}ajg;o‘p{ ge}qujts,z or payment requests already submitted
by Défeﬁdgnt. 61’ ényéﬁe. o'ﬁvhié? behalf, énd shall request, and aéree,
that such g_;@s’; reports, cost stg‘;ements, information frepoﬁs, or payment
requestg, even if already settled, be adjusted to account for the effect of
the inclusion of the Unallvowablev Costs. Defendant agrees that the
United States, at a minimum, shall be entitled to recoup from them any
overpaygr;gpt plus iLf};E:p:I‘‘ica:,ble‘interest and penalties as a result of the
inclusioﬁ of spch Un‘allllowable Costs on previously-submitted cost
reports, information reports, cost statements, or requests for payment.
Any payments due after the adjustments have been made shall be paid
to the Um’tedSta‘tespursuant fo the dil'egtion of the Department of
Justicﬁe ahé/éf the:at‘"f;fg:c:ted‘. ééenéies. Thé United States reserves its

rights to.disagree bwj‘:tfh any calculations submitted by Defendant or

11



anyone on his behalf on the effect of inclusion of Unallowable Costs

(as defined in this Paragraph) on Defendant’s cost reports, cost
o . S I

[

statements, or information reports.
d. Nothing in this Agreement shall constitute a waiver of the rights of
the United States to audit, examine, or re-examine Defendant’s books

and records to determine that no Unallowable Costs have been claimed

e RS
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in .aceerc'iéhee’ with theprovfsmns of this Paragraph.

15.  Exceptas expressly.prov‘lded herem fhls Agreement is intended to be for the
benefit of the Parties only. The Partles do not release any claims against any ether person or
entity, except to the extent provided for herein..

16.  Defendant agrees that he waives and shallvl not seek payment for any of the health
care billings covered by this Agreement from any health care beneficiaries or their parents,
sponsors, legally responslble md1v1dua s or thgrq perty payors based upon the claims defined as
Covered Conduct. |

17.  Except as provided for in Paragraph 5, each Party shall bear its own legal and

other costs incurred in connection with this mé.fcter, including the preparation and performance of

4 R oo

this Agreement. - .‘ e L
18.  Subject to the exce};‘;iees set forth in this Agreement, and in consideration of Dr.
Qin’s obligations in this Agreemeﬁ‘tfeo'hditioried upon Dr. Qin’s full payment of the Settlement
Amount, the Government shall dismiss with prejudice the United States Complaint and,
conditioned upon the Relator’s receipt of the Relator Share Payment and the Relator Attorney’s

Fee Payment, the Relator shall dismiss with prejudice the Relator’s Action against Dr. Qin.

12



19.  This Agreement is governed by the; léws éf the United States. The exclusive
jurisdiction and venue for any dispute relating to tHis Agreement is the United States District
Court for the Southern District of New York. For purposes of construing this Agreement, this
Agreement shall bé deemed to have been'draftedvby all Parties to this Agreement and sha'll not,
therefore, be construed against.any‘f):alrty fo.r;th_at reg;son in any subsequent dispute.

20.  This Agreement consti‘;tutes‘fhe compléié agreemént between the Parties. This
Agreement may not be amended except by written consent of the Parties.

21, The undersi.gned counsel represent and warrant that fhey are fully authorized to
execute this Agreement on behalf of thg perépngxa‘nd cptities indicated below.

22.  This Agreement may'j‘:be' exec'ut"téd in cc;ﬁilferparts, each of which constitutes an
original and all of which constitute, 'Qhe and thgigéamé Aéreement. | |

23, This Agreement isﬂbinding on [.)‘efendant’s successors, transferees, heirs, and
assigns. |

24, This Agreement is binding on Relator’s members, successors, transferees, heirs,
and assigns. L ;‘ - “

25.  The Effective Date o f ;chis Agré_éﬁdeht is-the date vit is entered by the Court.

26.. This Agreement may be executed in counterparts, each of which constitutes an
original and all of which constitute one and the same Agreement. Signatures delivered by
facsimile transmission or as .pdf attaqhmeqfcs_ té qmai!éghall constitute acceptable, binding

signatures for purposes of this Agreement. . |
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THE UNITED STATES OF AMERICA

Dated: New York, New York
April __, 2015

‘PREET BHARARA
~+ + "United States Attorney for the
Southern District of New York

o B

REBECCA C. MARTIN
- JEAN-DAVID BARNEA
Assistant United States Attorneys
86 Chambers Street, Third Floor
New York, New York 10007
Telephone: (212) 637-2714/2679
~ Facsimile: (212) 637-2717

- Attorney for the United States

.14



U.S. DEPARTMENT OF HEALTH & HUMAN SERVICES
OFFICE OF INSPECTOR GENERAL

Dated: Washington, D.C.
April 2T, 2015

% L. Pelonfs

ROBERT K. DECONTI

Assistant Inspector General for Legal Affairs

Office of Counsel to the Inspector General

Office of Inspector General

Umted States Department of Health and Human Serwces
1330 Independence ‘Ave SW, Mail Stop Room 5527
: Washmgton DC 20201

Telephone: (_202) 619-0335

Facsimile: (202) 401-3197
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DEFENDANT FENG QIN

Dated: New Ygrk, New York
April}§ 2015

Feng Qid
Dated: New York, New York

April %2015

' HOFFMAN POLLAND & FURMAN PLLC

By: %g“”"’—‘
Mark L. Furman
220 East 42nd Street, Suite 435
New York, New York 10017
~ Tel. (212) 338-0700
" Fax (212)338-0093

A,

Email: hﬁgrmén@hpf~law.com

B .
' .



4 '-'Dalte"d:_' _

L Date d

e "‘:'l_jaté;d: 3

S _"‘Do_t"éd:‘: |

New York New York
‘ Ap1 11 201 5

‘ New York Néw Yorki\‘ :

DEFENDANT DR FENG QIN .
New York New Ymk S S
AprLI 2015 Sl

© Dr¥emgQin..

o HOFFMAN?GLL:ANb&JFURMANPLLc BT

By
'_'._"MarkL Funnan L ‘
© Lt 220 Bast 42nd Street, Suite 435
T '-‘NewYork NewYorklOOl?
. Tel; (212) 338 07007
el "Fax (212)-133 '6093

L Emall m‘f rman@hpf-law com
RELATOR o

Apnl 30 2015 R

Integrlty Advocates LLC . o
By CO(«'\JN X, \huo>o Mﬁ = M“M/»-a_ .

o Tltle Prussmu\ff

Stamford Connect1c it
Apnl 2015




RELATOR

Dated: New York, New York -
April _, 2015

Integrity Advocates LLC
By: L

Title:

Dated; Stamford, Connecticut
April _, 2015

/Paul B¥Knag/ .
177 Broad Sfreet
. Stamford, CT 06901
“Tel.: (203)653:5407
" Fad: (860) 240-5711
Email: pknag@murthalaw.com
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SO ORDERED:

The Honorable Lois L. on
United States District Judge

Dated: %Qﬁ | 2015
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